


ELEMENTS IN THE POLITICAL AND LEGAL HISTORY OF MODERN LAND CLAIMS SETTLEMENTS 
IN WESTERN INDUSTRIAL DEMOCRACIES - A MODEL D. Sanders 
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March 8, 1983 


(1) Recognition (without Fesolution). 
ao. there will be an earlier history of recognition of 
néigenous rights which has been incompletely realized either 
geographically or over time. 


(2) Development project (or other trigger). 
A slow and gradual loss of rights is difficult to fight. A 
major event, such as major land loss to a development project 
or the patriation of the constitution, can result in the 
mobilization of forces necessary to achieve a settlement. 
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(3) Ind ion. 
Ss s political organization equiped to deal 


ere a 
with the external political forces involved? Is it a coalition 
O 


of groups or a unified tribal grouping? Does it have internal 
pe Does it control strategic events or is it reacting to 
external innovations? 


(4)-Radical action. 
ie there radical action er the treat of violence? 


(5).Involvement of support groups. 
(6) Involvement of politicians and political parties. 
Do political divisions within the non-indigenous system give 
openings or leverage? 


(7) Publicity. 


(8) A proposal. 
I 
t 


s there a proposal for a settlement which gives some definition 
o the issues? 


(9) A commission. 
Commissions are an elite, non-consensual model for developing 
models for change. 


(10) Litigation. 


(11) Negotiation or lobbying. 
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(12) Consent or imposition? 
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ALASKA 





HISTORY (1) Pre-existing recognition of aboriginal rights in national law 


TRIGGER (2) 


and in the Tlingit-Haida claim in the panhandle. 


Oil had been discovered on the North Slope and development was 
to come along with the Aleaska Pipeline. As well, state:-land 
selection had not been completed under the Statehood Act, giving 
the federal government considerable leverage. For a certain 
period the federal government imposed a land freeze against the 
Stete. 


POLITICIZATION 


(3) 


(4) 
(5) 


(6) 


(7) 


METHOD (8) 


(9) 


(10) 


CPL) 


The Alaska Federation of Natives CAFN) was a®eoalist tomo: sor pal 
groups, including Indian, Eskimo and Aleut. There were internal 
splits on strategy, with the North Slope Eskimos pulling out of 
the AFN at a certain point when an unsatisfactory bill was in 
Congress. The major methodology, lobbying, was the one chosen by 
the AFN. 


No aaGacaly ac Eaon. 


No popularly based support. At a certain point the oil companies 
lobby the federal government to settle the claim. 


Various proposals emerge, associated with congressional figures. 
Nixon, as president, proposes a bill. The open character of the 
U.S. legislative process was involved, not party divisions. 


A newspaper, the Tundra Times, was established to cover news of 
the land claims. There was a reasonable amount of publicity 
(given the interest in oil and Alaska) but protracted lobbying 
and Congressional processes do not hold public attention. 


A couple of bills circulated before Nixon proposed a bill. The 
Nixon intervention with a model was’ extremely important. 


There wasjnb commission.” The Report) of he Federal Field 
Committee in 1969, Alaska'Natives and the Land, did legitimate 
the yoleim. 


There was minor litigation, initiated by an activist Eskimo and 
not’ by the AFN. 


Given United States political patterns and the legislative model 
followed throughout, lobbying was the method followed. AFN hired 


elite lobbyists. 


MODE. OF SETTLEMENT 


(12) The settlement was in the form of legislation. The legislation 


was approved by an AFN assembly immediately before being signed 
by President Nixon. 


JAMES BAY 7 eae 

US POR (1) There was pre-existing recogniton of indigenous rights in 
national law and in the Quebec Boundaries Extension Act of 
POL 


TRIGGER (2) The James Bay Hydro-Electric Project was begun before serious 
nerotiations om Cree and Inuit’ rights began. The Province of 
Quebec were constructing the project, which they saw as the 
fulfillment of a campaign promise to create 100,000 new jobs. 
The federal government was anxious to support the provincial 
government (both were Liberal in the period). 


POLITICIZATLON 

(3) The original indigenous organization was the Indians of Quebec 
Association (IQA), but the project only affected the northern 
areas and the province of Quebec and the courts were not pre- 
pared to allow the northern project to trigger the resolution 
of claims on a province-wide basis. The Grand Council of Cree 
split from the IQA and persued the litigation and negotiations 
pOgether wath the Northern Quebec" Inuit “Association. These 
two latter organizations represented unified tribal groupings. 
NQIA proved to have a dissident internal grouping, which has 
rejected the settlement. The strategy of litigation and 
negotiation was controlled by the indigenous organizations 
and their advisors. 


CS) No radicack action. 
(5) Support from environmental groups. 


(6) Federal-provincial divisions were important. The federal 
government funded the Indian litigation and pushed for a 
settlement. The federal opposition (without loyalties to 
Quebec government) hounded the government on the issue. 

(7) There was good coverage of the court case in the English 
language press in Quebec and in the Globe and Mail. Boyce 
Richardson published a book James Bay, subtitled The plot 
to drown the North Woods. It was “A Sierra Club Battlebook". 
A "forum" was organized in Montreal with a tribunal. 


METHOD (8) Chretien, the federal Minister of Indian Affairs, had his 
ADM meet with the Cree's lawver to work out the rough terms 
of a possible settlement. This model played a role in later 
negotiations. 


(9) The Dorion Commission had preceded the James Bay controversy. 
It dealt with. the territorial integrity ‘of the province and 
lent some legitimacy to Indian claims. Considerable research 
was conducted before and during the trial by the Cree with 
federal money. 
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JAMES BAY (continued) 


(10) With the initial refusal of the provincial government to take 


the claims seriously, the major strategy became one of 
litigation (and keeping federal support). Litigation seems to 
have begun with the intention of stopping the project, but 
the strategy shifts to a compromise settlement (apparently 
early in 1974). 


(11) Long negotiaitons occured between the Cree and Inuit and the 


Governments of Quebec and Canada. Heavy reliance was placed on 
lawyers by all parties. 
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MODE OF SETTLEMENT 


(12) The settlement was in the form of legislation. It was -agreed 


to by Cree and Inuit leaders and then approved by referenda in 
the communities, Then it was put in place by concurrent federal 
and provincial legislation. 


THE NORTHERN TERRITORY OF AUSTRALIA 


BNO 2 4 (1) 


TRIGGER (os) 


POLITICIZATION 


(3) 


(4) 


(6) 


No pré-existing, recoena tion. 


Unsuccessful litigation was triggered by a bauxite open pit 
mine development, Uranium mining was the imminent developmental 
issue during the stages of the Woodward Inquiry and the 
legislative process, 


There were no Aboriginal organizations in the Northern Territory 
equiped to deal with external political forces, The litigation 
was brokered by the Methodist Church. The commission and the 
legislative initiatives were not negotiated. 


There was a threat of radical action and some small scale protests. 


There was support from the national students association, from 
leftist groups (the Communist Party and the leftist longshoremen's 
union), from environmentalist groups and from churches. None of 
these groupings were strong in their own right. 


Aboriginal land rights became a clear Labour party pledge in the 
1972 election. Labour came to power as a significantly reformist 
party (and a party which had been out of office for years). 
Aboriginals are now identified as a group which votes Labour. 
Liberal-Country Party coalition Prime Minister Fraser cultivated 
an international reputation as a supporter of human rights and 
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THE NORTHERN TERRITORY OF AUSTRALIA (continued) 


a foe of racism and aparthied. While it was his government 
which passed the lend settlement legislation in the Northern 
Territory, he has not succeeded in making Aboriginal policy 
a generally bi-partisan matter (as it is in Canada). . 


(7) Aboriginal questions got strong publicity in the period 1971 to 
1978, the period of the development of the settlement. 


METHOD (8) The settlement model was worked out by the commission. 


(9) The Whitlam government, in the fall of 1972, appointed Mr. 
Justice Woodward to report on how Aboriginal land claims 
should be recognized in the northern territory. The essential 
elements of the final settlement came from Woodward's two 
reports. 


(10) Aboriginals title Ji¢ieation ended in 1971 with a complete loss, 
a decision never appealed. No other attempts at ligitation 
occured during the period of the development of the settlement. 

(11) There was essentially no negotiation or lobbying. 


POpE OF SETTLEMENT 


(12) The settlement was in the form of legislation. No mechanisms 
for consent were employed. 


SASKATCHEWAN TREATY LAND ENTITLEMENT 
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HISTORY (1) Pre-existing recognition of entitlement to reserves in the 
treaties and in the» Natural Resources Transfer Agreement of 
1930. 

TRIGGER (2) No specific trigger. There had been a developing realization 


in Saskatchewan about population growth of Indians and Metis. 
POULITCIZATION 


(3) The Federation of Saskatchewan Indians (FSI) is a coalition 
of reserve communities, representing three tribal groups. 
The organization is the most sophisticated in Canada in 
internal bureaucratic organization and ability to deal with 
non-indigenous politicians. 


ASKATCHEWAN TREATY LAND ENTITLEMENT (continued) 


(4) 
(5) 
(6) 


(7) 


METHOD (8) 


(9) 
(10) 


(iL) 


No threat of radical action. 
No involvment of support groups. 


The New Democratic Party (like the Liberals before it) had 
perceived the growing Indian and Metis population in a 
province in which non-indigenous people had been slowly 
depopulating the province. The NDP attitudes to social 
programs and economic planning made the claim acceptable 
in terms of policy. No open split between provincial 
political leaders or parties appears to have existed, though 
the new Conservative provincial government may kill the 
remainder of the program. 


Little publicity; the avoidance of publicity may have been 
desired. 


A proposal is developed by the FSI and- Saskatchewan works 
out a policy. No externally generated proposal is involved. 


There was no commission, 
There was no litigation. 


The process was completely one of negotiations. 


MODE OF SETTLEMENT 


(42) 


Settlement was to be by consent, with land being transferred. 
Settlement legislation was unnecessary. 
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HISTORY (es) 


TRIGGER (2) 


Recognition in national law and in the transfer documents for 
the North-western territory. The problem of the treaties was 
overcome (a) because they had not been fulfilled in their 


own terms, and (b) research proved there had not been real 
agreement between the parties. 


The trigger proved to be the proposed Mackenzie Valley pipe- 
line, but well before construction was to begin, the project 
was moved to a location outside the Northwest Territories. 


NORTHWEST TERRITORIES (continued) 


POLITICIZATION 


METHOD 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


(11) 


The Indian Brotherhood of the N.W.T. (IBNWT) later renamed 

the Dene Nation was a coalition of different local communities, 
widely separated and representing different tribal groups. 
During the time of the Berger inquiry the organization was 
politically immobilized by internal political divisions, 
leaving the handling of the inquiry largely in the hands. of 
non-indigenous advisors. The problem of unity with the Metis 
and non-status Indians runs through the period, and remains 
incompletely resolved. 


There have been threats of violence, but no radical action. 
(The Hay River court house was burned at one point, but the 
connection of that event to anything larger has never been 
established). 


Environmental and church groups have supported Dene claims. 
Some funding has come from Oxfam and from the World Council 
of Churches Programme to Combat Racism. 


Political differences among non-indigenous politicians do not 
seem to have been important. At a certain point the federal 
government concedes on killing the pipeline proposal. Even 
the National Energy Board had backed off by this point. 


The publicity surrounding the Berger inquiry was extremely 
good; - the best on any indigenous question in modern Canadian 
history. With the withdrawal of the pipeline proposal, there 
has been little publicity about the NWT or the Dene claims. 


No proposal for settlement emerged. The inquiry did not produce 
any model. 


The Berger Inquiry was appointed perhaps to help resolve the 
Dene Claims. Berger held extensive community hearings and held 
out the report as an authentic statement of the people's views. 
Dene claims were supported, but no vehicle for settlement or 
model for settlement emerged. 


The Paulette case was a preliminary skermish and was never seen 
as a major tactic. It was initiated by the IBNWT and gave useful 
early credibility to the land claims, before being overturned for 
purely technical reasons. 


No substantial negotiations have ever taken place. 


NORTHWEST TERRITORIES (continued) 


MODE OF SETTLEMENT 


(12) No settlement has taken place. 


THE NISHEA, CLAIM 
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HISTORY 


TRIGGER 


POULTICIZATION 


METHOD 


(1) 
2) 


(3) 


(4) 


(5) 


(6) 


(7) 
(8) 
(9) 


(10) 


(2) 


Recognition in national law. 


No triggering event. 


The Nishga Tribal Council (NTC) is a well organized regional 
organization representing the 5,000 members of a single tribe. 
The tribe is unusually self-sufficient and has a long history 
of, advocacy on the land claim. 


While there was a roadblock a few years ago, in general there 
has been no sense of a potential for radical action. 


In general, no involvement of support groups. The Anglican 
Church has been supportive and Project North has had minor 
invelvyements 


In general, no political openings in non-indigenous society 

have been available. The non-Indian advisors have been identified 
with the New Democratic Party, while the tribe is identified 

beth with the NDP and the Liberals. 


Bist hespeplicitys 
No proposal for settlement emerged. 


No commission has been involved. 


For a period litigation was the sole strategy. It begun after 
the breakdown of plans for Indian unity for the purposes of 
negotiating with the federal government. The litigation was 
in the courts from 1969 to 1973, with minimal publicity., The 
litigation was initiated by the NTC. 


Real negotiations have been blocked by the refusal of the province 
of British Columbia to accept the existence of a clain. 


NO SETTLEMENT HAS OCCURED 


NORWAY 


HISTORY (1) 


TRIGGER (2) 


POLITICIZATION 


(30 


(4) 


(>) 


(6) 


METHOD (8) 


(10) 


(11) 


Pre-existing recognition in the Lappecodicil of 1751 and in 
the Altavatn decision. 


The Alta Hydro-electric project has been in preliminary 
Stages from about 1978 (mainly the construction of access 
roads). 


| 4 
There are separate Sami organizations, NRL representing the 
reindeer herders and NSR as the general Sami political 
organization. Other spoksmen have positions in the Sami- 
Institute. The conservative strategies of certain of the 
leaders led the major organizations to not protest the 
dam. Protest was initiated by activists outside the established 
Organizations and litigation was initiated on behalf of local 
reindeer herders, again outside the planning of the established 
organizations. 


Radical action occured - hunger strikes, blockades, threates 
of violence. 


The environmental movement, which is quite strong in Norway, 
supported the Sami. 


The issue never became a partisan issue along party lines. 
The small "middle" parties showed some interest in the issue, 
but no diiference was G@etectible between Labour and the 
Conservatives. 


The controversy gained excellent publicity, particularly around 
the first hunger strike and the blockade near Alta in 1981. 


No proposal for settlement emerged. 

A commission was established by the government in 1979, with 

18 members representing differing sectoral interests in Norwegian 
Society and three sami oreanizetions. It has yet to report. 

The litigation was not a planned strategy of anyone, but became 

a major event in 1981. In early 1982 the Supreme Court ruled that 


the dam would have no major impact on reindeer herding. 


No negotiation has taken place. 


NO SETTLEMENT HAS OCCURED 


DATE DUE SLIP 


Trt pee 


MAR 1 4 2008 


F255 







boreal Institute for Northern 


Studies Library 
CW 401 Bio Sci Bldg 


The University of Alberta 
Edmonton, AB Canada T6G 2E9 








versity 


iio 


) 162 





